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XIOOOOOOOOOOOAKXKXXXXX (the applicant) applied to the O fice of Wrker
Advocacy of the Departnent of Energy (DOE) for DCE assistance in filing
for state workers’ conpensation benefits. The applicant’s |ate husband
(the worker) was a DOE contractor enployee at a DCE facility. Based on
a negative determ nation from an i ndependent Physician Panel, the DCE
O fice of Wrker Advocacy (OM or Program O fice) determ ned that the
applicant was not eligible for the assistance program The applicant
appeal s that determ nation. As explained below, the appeal should be
deni ed.

| .  Background

The Energy Enpl oyees Cccupational |11 ness Conpensation Program Act of
2000 as anended (the EEQO CPA or the Act) concerns workers involved in
various ways with the nation’s atom c weapons program See 42 U S.C
88§ 7384, 7385.

This case concerns Part D of the Act, which provides for a DOE program
to assist Department of Energy contractor enployees in filing for state
wor kers’ conpensation benefits for illnesses caused by exposure to
toxi c substances at DOE facilities. 42 U. S.C. 8 73850. The DOE Ofice
of Worker Advocacy is responsible for this programand has a web site
t hat provi des extensive information concerning the program 1/

Part D establishes a DOE process through which independent physician
panel s consi der whet her exposure to toxic substances at DOE facilities
caused, aggravated or contributed to enployee illnesses. GCenerally, if
a physician panel issues a determ nation favorable to

1/ See www. eh. doe. gov/ advocacy.



the enployee, the DOE Ofice of Wrker Advocacy accepts the
determ nation and assists the applicant in filing for state workers’
conpensation benefits. |In addition, the DOE instructs the contractor
not to oppose the claimunless required by law to do so, and the DOE
does not reinburse the contractor for any costs that it incurs in
opposing the claim 42 U.S.C. 8§ 73850(e)(3). The DOE has issued
regul ations to inplenent Part D of the Act. These regul ations are
referred to as the Physician Panel Rule. See 67 Fed. Reg. 52841
(August 13, 2002) (to be codified at 10 C.F. R Part 852). As stated
above, the DOE Ofice of W rker Advocacy is responsible for this
program

The Physician Panel Rule provides for an appeal process. As set out in
Section 852.18, an applicant may request the DOE's O fice of Hearings
and Appeals (OHA) to review certain Program Ofice decisions. M
appl i cant nay appeal a decision by the Program O fice not to submit an
application to a Physician Panel, a negative determnation by a
Physi ci an Panel that is accepted by the Program Ofice, and a final
decision by the Program Ofice not to accept a Physician Panel
determ nation in favor of an applicant. The instant appeal is filed
pursuant to that Section. Specifically, the applicant seeks review of
a negative determ nation by a Physician Panel that was accepted by the
ProgramOfice. 10 CF. R 8§ 852.18(a)(2). See Wrker Appeal (Case No.
TI A-0025), 28 DCE 80,294 (2003).

In her application for DOE assistance in filing for state workers’
conpensation benefits, the applicant asserted that from 1962 through
1994, her husband worked as an engineer at the DOE's Y-12 plant in QGak
Ri dge, Tennessee. The worker died in 1994 of amyotrophic |ateral
sclerosis (ALS). The applicant believes that exposure to mercury and
radiation in the Y-12 workplace caused her husband’s di sease and his
deat h.

The Physician Panel issued a negative determ nation on this claim The

Panel found that the worker’s illness did not arise “out of and in the
course of enployment by a DOE contractor and exposure to a toxic
substance at a DCE facility.” The Panel based this conclusion on the

standard of whether it believed that “it was at least as |likely as not
that exposure to a toxic substance at a DCE facility during the course
of the worker’s enpl oynment by a DOE contractor was a significant factor
in aggravating, contributing to or causing the worker’'s illness o
deat h.”

In considering the worker’'s death from ALS, the Physician Panel
unani nously found that a “causal connection between ALS and mercury



exposure is not established, nor is evidence of such exposure. [The
wor ker’s] synptons and signs are not those of chronic nercury
poi soni ng.”

1. Analysis

The applicant seeks review of the Panel’s determ nation, naintaining
that the Panel did not reach a correct determination on the issue of
whet her mercury and/ or radiation exposure caused her husband to die of
ALS. She has subnitted three newspaper/mgazine articles that she
al | eges support her position on both exposures.

The articles offer no evidence of error by the Panel. The first
article submtted by the applicant is undated and entitled “A week of
golf--and life.” 2/ It focuses on a professional golfer suffering

fromALS, who states that he is undergoing treatnent to renove nercury
fromhis system and “is hopeful that m ght explain what caused ALS.”

The second article is entitled “ALS Updates,” and is taken from “News
fromthe Les Turner ALS Foundation.” The article appears to date from
2003. This article refers to an ALS nortality study that was pronpted
by concerns of sonme workers and community residents of Kelly Air Force
Base that there were “health threats fromtoxic chenmicals or radiation”
at the Base or in the Iocal environnent. The study concluded that the
nunber of ALS deaths at the Base was not excessive. The article
i ndicates that another study is wunderway to exam ne comDn
characteristics of ALS sufferers, and notes that sone ALS deaths may
not have been included in the nortality study.

The third article, dated Novenber 16, 1997, is taken from “The
Tennessean,” and is entitled “What’s next in Oak Ri dge?” The subject
of this article is health and learning problens in OGak Ri dge that
possi bly were caused by environnmental contamination. It indicates in
a general way sone approaches to these problens. One suggest ed
approach was to extract hair, blood and urine sanples from ill
residents in the area to see if the sanples contain high levels of
poi sons, anong them uranium and other heavy netals and nercury.
Anot her solution nentioned is to poll doctors about their experience
wi th neurol ogi cal diseases such as ALS and nultiple sclerosis. The
article did not offer any concl usions about the cause of ALS.

2/ The source of the article is not indicated.



These three articles nmerely point out that some people appear to be
i nvestigating the possibility of a Iink between ALS and environnent al
factors. None of the three articles in any way indicates that a link
between ALS and radi ati on or nercury exposure has been denonstrated or
is even |ikely.

As discussed above, the standard to be applied in these cases is
whether it is at least as likely as not that exposure to a toxic
substance at a DOE facility was a significant factor in aggravating,
contributing to or causing the worker’s illness or death. The Panel
applied that standard here, and there is sinply no evidence in the
record, including the additional nmaterial submtted by the applicant,

to suggest that the Panel’s conclusion was incorrect. The articles
that the applicant submitted do not in any way contradict the Panel’s
findi ng. The standard that the applicant seens to propose, that sone

peopl e are consi dering the possibility that ALS is caused by nercury or
radi ati on exposure, is not applicable in this type of case. 3/ The
applicant has not pointed to any data in the record either
contradi cting the Panel’s determ nation or suggesting that the Panel’s
overall decision was in error. Accordingly, the appeal nust be deni ed.

In rejecting the applicant’s contention that exposure to “nuclear
nmaterial” may have caused her husband’s ALS, | note that the Panel did
not specifically address this aspect of the claim However, this does
not nean that the Panel failed to evaluate the whole file in the case
and fully consider the individual’s dosinetry record. W believe that
the Panel rejected the contention that the worker’s ALS was linked to
radi ati on exposure. The report indicates that the Panel rendered an
overall negative determnation on the applicant’s claim and the
Panel * s di scussi on indicates that it considered possi bl e causes of ALS.
Therefore, | see no basis for remanding this aspect of the case to the
Panel for a specific discussion on whether exposure to nuclear materia
caused the worker’s ALS.

In sum the applicant’s beliefs, with nothing nore, are not convincing.
They do not establish any deficiency or error in the Panel’s
determ nation. Because the applicant has not identified a deficiency
or error in the Panel’s determ nation, there is no basis for an order
remanding the mtter to OM for a second Panel determ nation
Accordi ngly, the appeal should be deni ed.

3/ Moreover, the record indicates that the level of the worker’'s
exposure to mercury was within accepted limts.



I T 1S THEREFORE ORDERED THAT:

(1) The Appeal filed in Wrker Advocacy Case No. TIA-0038 be, and
hereby is, denied.

(2) This is a final Order of the Departnent of Energy.

CGeorge B. Breznay
Di rector
O fice of Hearings and Appeal s

Dat e: March 11, 2004



